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This Reply Brief is in response to the Examiner's Answer mailed September 6, 2007, the 
period for reply extending until November 6, 2007. 

In the Examiner's Answer, the Examiner maintains the grounds of rejection set forth in 

the Final Rejection. 

Appellants note that the Examiner's Answer does not sufficiently address or incorrectly 
addresses several of Appellants' arguments as to why the rejections are without merit. These 
deficiencies have prompted the present Reply Brief 



Sir: 
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Appellants also note that this Reply Brief is being filed under 37 C.F.R. § 41.41(a)(1) and 

is directed to the arguments presented in the Examiner's Answer, and therefore must be entered 
unless the final rejection is withdrawn in response to the instant Reply Brief. 

In order to avoid unnecessary repetition, the following response to the arguments m the 
Examiner's Answer will be limited to issues which in Appellants' opinion are important enough 
to warrant a further comment. Accordingly, Appellants' silence with respect to any allegations 
set forth in the Examiner's Answer which are not specifically addressed below should by no 
means be construed as Appellants' admission that these allegations are of any merit. 

REPLY 

I. Regarding the rejection of claims 105-112, 119-123, 125-132, 139-141, 147-151, 163, 
164, 167, 170, 174-185, 189, 192, 193, 197-199, 206, 207 and 209 under 35 U.S.C. § 103(a) as 
allegedly being obvious over Burrell et al., US 2003/0054046 Al (hereafter "BURRELL"), the 
Examiner maintains the position that the outermost layer of the wound dressing of BURRELL 
"may be a blue indicator layer, which is devoid of antimicrobial metal in elemental form" (page 

II, end of first paragraph of Examiner's Answer). Regarding Appellants' arguments at pages 13 
and 14 of the Appeal Brief, i.e., that from WO 98/41095, which has been incorporated by 
reference in BURRELL, it can be taken that the top coating layer of the wovmd dressing of 
Example 1 of BURRELL does in fact contain elemental silver as matrix material on the external 
surface (contrary to what is recited in the present claims) the Examiner states at page 1 1, second 
paragraph of the Reply Brief: 
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Examiner concedes that this is the preferred state set forth in '095, however Examiner has 
reUed upon Example 1 of the applied PG Publication, which recites a coating layer that is a 
binary alloy of silver and oxygen [0195]. An alloy of silver and oxygen does not posses the 
same chemical structure of an antimicrobial metal in elemental form and therefore, does 
not teach an antimicrobial metal in elemental form. 



Appellants submit that it is not explained in BURRELL what the structure of the "binary 

alloy of silver (>97%) and oxygen with negligible contaminants" referred to in paragraph [0195] 
thereof is supposed to be. All that can be taken from BURRELL in this regard is that a high 
density polyethylene dressing was coated by magnetron sputtering with a silver base layer and a 
silver/oxide top layer to generate a colored antimicrobial coating having indicator value (see 
paragraph [0192] of BURRELL). What the structure of this "binary alloy" is does become clear 
however, from WO 98/41095 and the corresponding U.S. Patent No. 6,333,093 which discusses 
the interference coating as follows (col. 2, line 66 to col. 3, line 24, emphases added): 

The base layer might be provided as a substrate (ex. medical device) which is partly 
reflective such that it can provide an interference colour when covered with a partly 
reflective, partly transmissive top layer. Preferably the base layer is formed from a metal 
selected from Ag, Au, Pt, Pd, Cu, Ta or Al, with Au, Ag, Pt, Pd and Cu being most 
preferred. Preferably both the top and base layers are formed from anti-microbial metals 
formed with atomic disorder. The top layer is most preferably formed from Au or Ag. 

Most preferably, the top layer is a composite material formed by depositing the anti- 
microbial metal in a matrix with atoms or molecules of a different material, wherein the 
different material provides atomic disorder in the matrix. The different material may be a 
biocompatible metal such as Ta, Ti, Nb, V, Hf, Zn, Mo, Si or Al, or oxides, nitrides, 
carbides, borides, halides, sulphides or hydrides of such biocompatible metals. 
Alternatively, the different material may be atoms or molecules absorbed or trapped from 
the atmosphere used in a vapour deposition process, including oxygen, nitrogen, hydrogen, 
boron, sulphur or halogens. As a further alternative, the different material may be an oxide, 
nitride, carbide, boride, halide, sulphide or hydride of an anti-microbial metal. Most 
preferably, the top layer is formed with Ag as the matrix metal, and either or both or \sic, 
of| silver oxide and absorbed or trapped oxygen as the different material. 
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The above passage makes it absolutely clear in Appellants' opinion that the "binary alloy 
of silver (>97%) and oxygen" mentioned in paragraph [0195] of BURRELL is a silver matrix 
wherein a different material, i.e., oxygen, is absorbed or trapped from the atmosphere used in a 
vapour deposition process. The alloy (top layer) is formed with Ag as the matrix metal, and 
either or both of silver oxide and absorbed or trapped oxygen are the different material. 

The Examiner appears to be of the opinion that because '095 identifies the above 
structure as preferred, it has nothing to do vdth the "bioary alloy" of Example 1 of BURRELL. 
However, as becomes clear from the above passage, the term "preferred" merely refers to the 
fact that oxygen is the material which is absorbed or trapped from the atmosphere that is used in 
a vapour deposition process (other materials include nitrogen, hydrogen, boron, sulphiir or 
halogens). Moreover, it is not surprising at all that the preferred material according to '095 is 
used in Example 1 of BURRELL. 

2. Regarding section H at page 12 of the Examiner's Answer, Appellants respectfully 
submit that even if it were assumed that a polymer or absorbent layer contains 30 parts by weight 
of acrylic or methacrylic acid ester, the Examiner has not provided any written or other evidence 
which supports the allegation that a corresponding material would qualify as superabsorbent. 

3. With respect to the comments in section I at page 12 of the Examiner's Answer, it is 

submitted that the coating thicknesses mentioned at the top of page 5 of BURRELL (and 
apparently relied on by the Examiner) refer to antimicrobial metals in general (see paragraph 

4 



P24008.A18 

[0053] of BURRELL). The only specific coating thickness (for silver) is that given in Example 1 
of BURRELL, i.e., 1000 nm. It also is to be taken into account in this regard that this coating 
thickness is for a silver coating which comes into direct contact with the skin (wound), i.e., 
where the silver does not have to migrate to the wound first. 

4. With respect to the comments in section K at page 13 of the Examiner's Answer it is 
submitted that even if one were to assume, arguendo, that the entire coating thickness range 
given at the top of page 5 of BURRELL applies to silver, the minimum amount of silver coating 
disclosed by BURRELL would be about 150 mg/m^, which is still about twice as much as the 
amount recited in rejected claims 146 and 201. The Examiner has not explained why one of 
ordinary skill in the art would assume that even with about half the minimum amount of silver 
coating that is disclosed in BURRELL useful results can still be obtained. 

Conclusion 

Appellants respectfully submit that for at least all of the foregoing reasons and the 
additional reasons set forth in the Appeal Brief filed June 6, 2007 the Examiner has failed to 
establish a prima facie case of obviousness of any of the rejected claims 105-187, 189, 190 and 
192-210 with respect to BURRELL, either alone or in view of KIRKWOOD and BURTON. 
Accordingly, the request to reverse the rejection of claims 105-187, 189, 190 and 192-210 and to 
return the application to the Examining Group for prompt allowance is respectfiilly maintained. 



5 



P24008.A18 



Although no fee is believed to be required for entry of this Reply Brief, the Patent and 
Trademark Office is hereby authorized to charge any fee that is deemed to be necessary to 
Deposit Account No. 19-0089. 

Respectfully submitted, 
Peter HILFENHAUS et al. 



November 5, 2007 

GREENBLUM & BERNSTEIN, P.L.C. 
1950 Roland Clarke Place 
Reston,VA 20191 
(703)716-1191 




Stephen M. Roylance 
Reg. No. 31 .296 
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